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OPINION

On August 17, 2000, Sharon Nave, a probation officer, appeared before the trid judge
charging Neil Friedman, who was represented by the defendant, alicensed attorney, with aviolation
of probation. Eight dayslater, just before ahearingto determine Friedman's rel ease status, thetrial
judge provided a factual summary of the occurrence for the record:

Last Thursday Ms Nave, the probation officer who's here, came tomy office with a
warrant for Violation of Probation. And the warrant alleges that — that's the second
warrant. He has violated the law and has been arrested for Aggravated Assault,
feony, in Sullivan County. And Ms. Nave gave me a strange message when she
came with the warrant that, Mr. Cowan, you've been calling her and calling her and
that you wanted meto call you before | issued the warrant. 1've never seen arequest



likethat, and —and | don't ask your permission or consider information before | issue
warrants. Never have. Don't seeany pointtoit. Sol didn't call you, and issued the
warrant. And within an hour, your secretary called the office and said you wanted
to come over and talk to me. And | told Charlotte White, your secretary, that | did
not want to talk to Mr. Cowan about the case, about Neil Friedman. And so she put
you on the phone and you started tellingme someinformation. And | asked you, Mr.
Cowan, "isthisex parte?’ And you said tha in amanner itis, and | wished you a
good afternoon and hung up on you.

After thetrial judge compl eted his statement, the defendant stipulated the summary as "true.”

At thehearing regarding Friedman'srel easestatus, thetrial court observed that Friedman had
since been convicted of assault and had allegedly lied to his probation officer. Thetrial court
ordered that Friedman be held injail without bail until ahearing in October of 2000. The defendant
guestioned the propriety of a probation revocation proceeding, aguing that Friedman's period of
probation had ended well before the issuance of the warrant. Afterward, the following ex change
took place:

THE COURT: [A]nything else regarding Mr. Friedman?

MR. COWAN: Well, Your Honor, | dont think thisisin the best interest of
society but . . .

THE COURT: You're entitled to your opinion . . .

MR. COWAN: Just aside view.

THE COURT: ...and I'm entitled to my opinion. Betweenyour opinion and
my opinion. . .

MR. COWAN: Y ours controls.

THE COURT: ...my opinion counts. That'sthewayitis. Mr. Friedman has

made these facts and gotten himsdf into this mess.
MR. FRIEDMAN:  Your Honor. . .

THE COURT: I'd suggest you dont interrupt me.

MR. FRIEDMAN:  Sorry, Y our Honor.

THE COURT: And-—and thisisthe consequence. Sothat'sal regarding Mr.
Friedman.

MR. COWAN: Okay.

THE COURT: Mr. Cowan, why should the Court not find you in contempt

of court for engaging in an ex parte conversation?

The defendant, who appeared to be unaware of the possibility of acontempt citation, stated
that he had intended to ask thetrial judge to consider eithe releasing Friedman to partidpatein an
undercover operation the TBI had arranged or to refrain from service of the warrant until the
appearancedate for therevocation hearing. He explained that he asked the probation officer to have
"the judgeto call me before he decides to hold [ Friedman] without bond" so that he would have the
opportunity to explain the mitigating circumstances. The defendant submitted that at the time, "the
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TBI did not want . . . the State Attorney General's Office to know about their" involvement in the
drug investigation. Thetrial judge observed that some two years earlier hedirected that Friedman
cease contact with him, his family, or staff outside of the courtroom. At the conclusion of the
hearing, the trial judge remarked as follows:

Well, whether you're concerned about drug interdiction or not, you can't violate the
rules of ethics. That's fixing a case. And the thing that concerns me is we went
through thison Mr. Friedman back in June of 1998 after his—inthisDUI case. After
the Court of Criminal Appeals affirmed his conviction and sentence then people
started trying to fix the casewith me.* Andit'sintherecord from the hearingin June
the 24th of 1998. | had abank president call my office and try to intervene on his
behalf. | stated that in the record at that time. One of the members of the Industrial
Board, which really made me mad, tried to influence me by going to my mother, and
— and she had been widowed within the last year. And then one of Mr. Friedman's
employeeswent up to the family store and tried to get my brother to intervene. And
as aresult of that in the hearing on June 24th, the Court put Mr. Friedman —that 's
how he got on house arrest as—was bond monitoringwith acourt order. Specifically
it was — it was placed in aminute entry, and | have the transcript of what | dictated
into the minutes. On page five (5) of the transcript, "The Clerk is directed to make
aminute entry in therecord. The Court orders that you (speaking to Mr. Friedman)
"are not to contact me, the Judge, you're not to contact any of my family or staff
outside the courtroom, and you're not to have anybody else do that. And if you do
that, I'll find you in contempt of court and put you injail whether you're on bond or
not." The Court's concern wasthat the probation report reflects he'sgot assets of five
million dollars ($5,000,000.00), and setting abond for him is—is something thatis
not of particular significance likeit ismost people. And| go on, "Plain and ssimple,
I'm not going to tolerate this kind of stuff,” so forth. And — but you did the same
thing that | instruded him not to do. You contaded the Court in an ex parte
conversation. That's called fixing the case.

Initia ly, the state asserts that the appeal should be dismissed because the notice was not
timely filed. Rule 4 of the Tennessee Rules of Appellate Procedure, however, requires the notice

1See Statev. Neil M. Friedman, No. 03C01-9704-CR-00140 (T enn. Crim. App., at Knoxville, April 14, 1998).
Application for permission to appeal denied December 21, 1998. On December 22, 1998, thetrial court reduced the
six-month sentence for DUI to 120 days based upon Friedman's extensive intraining programs, the performance of
community service, and successful drug screens On January 4, 1999, Friedman began ervice of his sentence. One
and one-half years later, the trial judge ordered an extenson of the probation for seven months, 29 days because the
defendant had failed to prepare the probation order. The revocation warrants here were based upon the extended
probationary period. Friedman argued his sentence had expired and an assistant district attorney pro tem, who was
appointed when the districtattorney declined to partici pate because Friedman was awitnessin another case,agreed w ith
the defense. Nevertheless, thetrial court ruled that theprobationary termswere in exigence at the time the violations
occurred and ordered that the balance of the sentence be served. Friedman appealed. State of Tennessee v. Neil
Friedman, No. E2000-02877-CCA-R3-CD (Tenn. Crim. App., at Knoxville). The brief filed by the state attorney
general concedes that the sentence had expired and the trial court had no authority to revoke the probation.
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to be filed within 30 days of the judgment. Here, the trial court imposed judgment on August 25,
2000. The notice of appeal was filed 31 days later on September 25, 2000. Because thedue date
of the notice, September 24, 2000, fell on a Sunday, it may not be included in the calculaions.
SeeTenn. R. App. P. 21(a). The notice wastimely filed.

The contempt powers of courts are established by statute: " For the effectual exerciseof its
powers, every court is vested with the power to punish for contempt, as providedfor in thiscode.”
Tenn. Code Ann. 8§ 16-1-103. Tennessee Code Annotated § 29-9-102 provides as follows:

Scope of power. — The power of the several courts to issue attachments, and inflict
punishments for contempts of court, shall not be construed to extend to any except
the following cases:

(1) Thewillful mishehavior of any person in the presenceof the court, or so
near thereto asto obstruct the administration of justice;

(2) The willful misbehavior of any of the officers of such courts, in their
official transections,

(3) The willful disobedience or resistance of any officer of the auch courts,
party, juror, witness, or any other person, to any lawful writ, process, order, rule,
decree, or command of such courts;

(4) Abuseof, or unlawful i nterferencewith, the processor proceedings of the
court;

(5) Willfully conversing with jurorsin relation to the merits of the causein
the trial of which they are engaged, or otherwise tampering with them; or

(6) Any other act or omission declared a contempt by law.

Criminal contempt isdistinguished from civil contempt in that thelatter iswholly remedial,
serves a private purpose, and is not intended as a deterrent to offensesagainst the public. Higgins
v. Lewis 23 Tenn. App. 648, 137 SW.2d 308 (1939). The purpose of civil contempt isto enforce
acivil remedy. Gunnyv. Southern Bell Tel. & Tel. Co., 201 Tenn. 38, 296 S.W.2d 843 (1956). A
criminal contempt is designed to preservethe power and dignity of the court and to vindicate law
and society. Shiflet v. State, 217 Tenn. 690, 400 S.W.2d 542 (1966); McCraw v. Adcox, 217 Tenn.
591, 399 S.W.2d 753 (1966); Robinson v. Air Draulics Engineering Co., 214 Tenn. 30, 377 SW.2d
908 (1964). Direct contempt isbased upon an individual'sactions committed in the presence of the
court and may be punished summarily; indirect contempt involves an act committed outside the
presence of the court and requires notice and a hearing. State v. Maddux, 571 S.\W.2d 819, 821
(Tenn. 1978); Statev. Turner, 914 SW.2d 951, 954-55 (Tenn. Crim. App. 1995). Rule 42(a) of the
Tennessee Rules of Criminal Procedure provides as fdlows:

A crimina contempt may be punished summarily if the judge certifies that
he or she saw or head the conduct constituting the contempt and that it was
committed in the actual presence of the court. . . .



Generally, courts arelimited in punishment to afine of $50 and imprisonment of no more than 10
days. See Tenn. Code Ann. § 29-9-103; In re Throneberry, 754 SW.2d 633 (Tenn. Crim. App.
1988).

The defendant first complains that the trial judge was a"witness.” Whilethetrial judgein
thisinstance overheard the conduct at issue, he was not awitnessin thetraditional sense. See Tenn.
R. Evid. 605. Inour view, any attempt by an attorney "tofix acase" by a discussion of themerits
in an ex parte telgphone conversation with ajudge would qudify as directly contemptuous, would
be "in the presence of the court,” and would not require the recusal of the judge. See State v.
Krichbaum, 152 Tenn.416, 278 SW. 54 (1925); In ReHickey, 149 Tenn. 344, 258 S.W. 417 (1924).
Of greater significance is the contention by the defendant that the evidence is insufficient in this
instance to establish the impropriety of the communication. Under our law, the determinations of
thetrial judge on questions of fact are given theweight of ajury verdict and are conclusiveon appeal
unless the appellate court determines that the evidence preponderates otherwise. Clenny v. State,
576 SW.2d 12 (Tenn. Crim. App. 1978). The burden ison the defendant to show that the evidence
preponderates against the findings of the trial judge. State v. Nixon, 669 S.\W.2d 679, 694 (Tenn.
Crim. App. 1983). This court may not weigh the evidence and must only determine whether any
rational trier of fact could havefound the essentid elements of the crime beyondareasonable doubt.
Jackson v. Virginia, 443 U.S. 307 (1979); Tenn. R. App. P. 13(e).

The defendant was cited for willful misbehavior, the violation of aspecific disciplinary rule
regul ating the conduct of attorneys. Tennessee Supreme Court Rule8, DR 7-110 (emphasis added),
provides as follows:

(A) A lawyer shall not give or lend any thing of value to ajudge, official or
employee of atribunal except as permitted by Section C(4) of Canon 5 of the Code
of Judicial Contact, but alawyer may make acontribution to the campaign fund of
acandidate for judicial office in conformity with Section B(2) under Canon 7 of the
Code of Judicial Conduct.

(B) In an adversary proceeding, a lawyer shall not communicae, or cause
another to communicate, as to the merits of the cause with a judge or an officia
before whom the proceeding is pending, except:

(1) In the course of official proceedingsin the cause

(2) In writing if the lawyer promptly delivers a copy of the writing to
opposing counsel or to the adverse party if that party is not represented by alawyer.

(3) Orally upon adequate notice to opposing counsd or to the adverseparty
if that party is not represented by alawyer.

(4) Asotherwise authorized by law, or by Section A(4) under Canon 3 of the
Code of Judicial Conduct.

The plain language of the rule prohibits any communication "&s to the merits of the cause.”
The rule alows, however, "ex parte communications for scheduling, administrative purposes, or



emergenciesthat do not deal with substantive matters or issueson the merits...." Tenn. S. Ct. R.
10, Canon 3(B)(7)(a).

Thenarrow issue presented hereiswhether the stipul ated facts establi shed that the defendant
communicated with thetrial judge on the merits of the probation violation, conduct which would be
violative of the disciplinary rule. The merits of the case were those facts which would have
warranted arevocation of Friedman's probati on. In our view, the evidence is simply insufficient to
establishthat. Therecord demonstratesneither "willful behavior . .. asto obstruct theadministration
of justice" nor "willful misbehavior" of the defendant as an officer of the court in an officia
transaction. "Someinformation," the only description of the content of the communi cation appearing
in thisrecord, is permitted under the rules. If its nature was the discussion of scheduling issuesor
the description of exigencies pertinent to procedure, thecommunication would have been permitted
by therules. Certainly, thelimited proof that the defendant provided "someinformation” beforethe
trial judge ended the conversation did not establish obstrudion of justice or necessarily qualify as
misbehavior in an officia transaction.

Tria courts have adual purpose in enforcing Tennessee Rule of Criminal Procedure 42(a):
first, to protect counsel in providing vigorous advocacy; and second, to protect the process of an
orderlytrial. Statev. Green, 783 S.W.2d 548 (Tenn. 1990). In Offutt v. United States, 348 U.S. 11,
13,75 S. Ct. 11 (1954), the purpose of the summary contempt procedure was described asfollows:

It is amode of vindicaing the majesty of law, in its active manifestation, against
obstruction and outrage. The power thusentrusted to ajudge iswholly unrdated to
his personal sensibilities, be they tender or rugged. But judges also are human, and
may, in a human way, quite unwittingly identify offense to self with obstruction to
law.

Inthisinstance, the defendant'sbehavior may have been discourteousand, perhaps, bordered
on impropriety. Given the opportunity, he might have discussed the merits of the probation
revocation proceeding. It appears, however, that the trial judge's unilateral termination of the
communication pre-empted that possibility. Because the nature of the communication isnot in the
record, the evidence isinsufficient to support the conviction.

Accordingly, the judgment is reversed and the cause dismissed.

GARY R. WADE, PRESIDING JUDGE



